THE PARTICIPATION of 
Justice William H. Rehn- 
quist in the Supreme Court’s 
military surveillance deci- 
sion reopens old wounds for 
those who have suffered 
through the court crises of 
recent years. 

Much of the national an- 
guish and the re-examina- 
tion of judicial ethics asso- 
ciated with the battles over 
Abe Fortas and Clement 
Haynes worth are recalled, 
and the question is raised: 
How much has the judiciary 
actually learned about con- 
. flict of interest on the 
bench? 

Rehnquist cast a deciding 
fifth vote on Monday as the 
court held that antiwar 
protesters, civil libertarians 
and their groups had failed 
to make out a legal claim 
against the Pentagon’s sys- 
tem of collecting and com- 
puterizing dossiers on Amer- 
ican civilians. 

HE DID SO despite his 
documented role as the 
Nixon administration’s law- 
yer and prime witness in 
Senate hearings. He gave 
testimony that — precisely as 
the court held on Monday — 
these very plaintiffs had 
failed to make out a claim 
the courts could recognize, 
even if they proved all their 
charges • about government 
snooping. 

He did so despite the ma- 
jority’s key statement that it 
was for Congress, where 
Rehnquist had given his 
opinion, and not for the 
courts to gather evidence 
and take action about De- 
fense Department surveil- 
lance. 

He took part despite the 
fact that only through ex- 
treme self-restraint did the 
American Civil Lberties 
Union refrain from filing 
formal disqualification mo- 
tions. Councel feared of- 
fending the court and were . 
influenced by the opinion of 
Sen. Sam J. Ervin r., who 
argued as a friend of the 
court, that Rehnquist surely 
would see the point for him- 
self. ... 

Rehnquist stayed in the 
case while his fellow fresh- 
man, Justice Lewis F. Pow- 
ell Jr., was showing far 
greater sensitivity in an- 
other case. Powell listened 
to arguments in the baseball' 
antitrust case and then de- 
cided he should step aside. 
No reason was stated but it’s 
understood he was worried 
because he owned stock in 
the beer company that 
owned the ball club that 


once owned plaintiff Curt 
Flood. 

Perhaps topping all iro- 
nies, it was during another 
Senate appearance — his 
confirmation hearing last 
fall— that Rehnquist in- 
voked the “attorney-client 
privilege” as a basis for not 
answering questions about 
positions on privacy and dis- 
sent he had espoused as as- 
sistant attorney general 
when he was President Nix- 
on’s “lawyer’s lawyer.” 

Federal law provides: 
“Any justice or judge of the 
United States shall disqual- 
ify himself in any case in 
which he has a substantial 
interest, has been of cpun-' 
sel, is or has been a material 
witness, or is so related to 
or connected with any party 
or his attorney as to render 
it improper, in his opinion, 
to sit on the trial, appeal or 
other procedure therein. 

Proposed new American 
Bar Association canons call 
for disqualification of a 
judge “in a proceeding in. 
which his impartiality might 
reasonably be questioned,” 
including cases in which the 
jurist has a bias or has “per- 
sonal knowledge of disputed 
evidentiary facts.” 

The proposed ethical code 
contains the added commen- 
tary that “a judge formerly 
employed by a governmen- 
tal agency, however, should 
disqualify himself in a pro- 
ceeding if his impartiality 
.might reasonably be ques- 
tion because of such associa- 
tion.” 


NONE CAN DOUBT that 
Rehnquist . sincerely be- < 
lieved, when he testified at 3 
Ervin’s inquiry in March, e 
1971, that the surveillance — 
however unwise — was con- 
stitutional and violated no J 
one’s rights. 

Indeed, Rehnquist’s view / 
that the civilian plaintiffs " 
suffered no injury had been 
the basis of fears that he 
took too narrow a -view of ;■? 
the rights of free speech, as- > 
sociation and privacy which 
were at issue in the lawsuit. 

The trouble seems to be 
‘ that - Rehnquist, who must ; 
have given the matter con- ... 
siderable thought, sincerely 
believed that he was not dis- 
qualified. Many of the ethi- - 
cal questions are strictly dis- . ? 
cretionary and there is no , 
higher court. Thus Con- 
gress, which has long : ; ■ 
ferred action on tightening 
the judicial disqualification :: > 
law, must move to make the 
rules perfectly clear. 
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